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DECI SI ON AND ORDER — AWARDI NG BENEFI TS

Thi s proceedi ng arises froma claimfor benefits under Title
|V of the Federal Coal Mne Health and Safety Act of 1969, as
amended. 30 U.S.C. 8§ 901 et seq. Under the Act, benefits are
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awarded to coal mners who are totally disabled due to
pneunoconi 0Si S. Surviving dependents of coal mners whose
deat hs

were caused by pneunpconiosis also may recover benefits.
Pneunoconi osi s, commonly known as black lung, is defined in the
Act as “a chronic dust disease of the lung and its sequel ae,
i ncludi ng pul nronary and respiratory inpairnents, arising out of
coal mne enploynent.” 30 U .S.C. § 902(hb).

On January 11, 1999, this case was referred to the Ofice
of Adm nistrative Law Judges for a formal hearing. The hearing
was held in Bl oom ngton, I|Indiana on May 16, 2000. The findi ngs
of fact and conclusions of |law that follow are based upon ny
analysis of the entire record, argunents of the parties, and
appl i cabl e regul ations, statutes, and case law. They also are
based upon ny observation of the appearance and deneanor of the
w tnesses who testified at the hearing. Al t hough perhaps not
specifically mentioned in this decision, each exhibit received
into evidence has been reviewed carefully, particularly those
related to the Claimant's medical condition. The Act’s
i npl ementing regul ations are |located in Title 20 of the Code of
Federal Regul ations, and section nunbers cited in this decision
exclusively pertain to that title. Ref erences to “DX’, “EX’,
and “CX’ refer to the exhibits of the Director, Enployer, and
Cl ai mant, respectively. The transcript of the hearing is cited
as “Tr.” and by page nunber.

| SSUES
1. The length of Claimnt's coal m ne enpl oynent;

2. Whet her Cl ai mant has pneunpconi osi s as defined
by the Act and regul ati ons;

3. Whether Clainmant's pneunpconi osis arose out of
coal m ne enpl oynent;

4. \Whether Claimant is totally disabl ed;

5. Whether Claimant's disability is due to
pneunoconi osi s; and

6. The nunmber of Claimnt's dependents for
pur poses of augnmentation of benefits;

El NDI NGS OF FACT AND CONCLUSI ONS OF LAW




Factual Background and Procedural History

Cl ai mant, Donald D. Stal cup, was born on June 11, 1935. He
married Sheila K. Reed on October 31, 1981, and they reside
t oget her. On his application for benefits, Claimnt alleged
t hat he has one dependent child, Robert L. Stal cup, born May 5,
1982. (DX 01, 04) Pursuant to 20 CF.R 8§ 725.209(a), Robert
L. Stalcup is not a dependent of Claimnt past his eighteenth
bi rt hday since he is now ol der than eighteen years of age, and
the record contains no evidence establishing that he is a
student or disabled as defined by the regul ati ons.

M. Stalcup conplains of shortness of breath and takes
medi cations for his breathing problens. He is a |ifelong non-
snoker .

Claimant filed his application for black |Iung benefits on
March 18, 1998. The Office of Wohrkers’ Conpensation Prograns
denied the claim on July 9, 1998, and upon reconsideration,
affirmed its denial on August 11, 1998. Pursuant to Claimnt’s
request for a formal hearing, the case was transferred to the
O fice of Adm nistrative Law Judges for a formal hearing. (DX
23)

Coal M ne Enpl oynent

The duration of a mner’s coal mne enploynment is rel evant
to the applicability of various statutory and regulatory
presunptions. At the hearing, the enployer conceded that
Cl ai mant wor ked twenty-ei ght years in qualifying coal m ne worKk.
(Tr. 20) Clainmant asserts that he has thirty-two years of
qual i fying coal m ne enpl oynent. On his Enploynent History Form
CM 911-a, M. Stal cup notes twenty-four nonths of being laid off
during that thirty-two year period. (DX 02) There is also a
twenty-four nonth gap in this record, between 1967 and 1969, for
whi ch he does not account. (DX 02) His CM911-a states that he
worked at O d Gory Coal Mne from 1965 until 1967, but, after
sone t hought, he testified that he worked at Od Gory from 1965
to 1969. (Tr. 28) Based upon his credibility in all other
matters, | find that he worked at Od Gory from 1965 to 1969.
Based upon his CM 911-a and his testinmony, | find that M.
Stal cup has thirty years of qualifying coal nmne enploynent.

M. Stalcup’s last mning position was as a nechanic for
Peabody Coal Conpany at a mne operated in Carlisle, Indiana.
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(Tr. 30, DX 02) In his capacity as a nmechanic, M. Stal cup
frequently wal ked around the m ne i nspecti ng equi pment, cli nbing
on and crawl i ng under the vehicles to performmintenance. (Tr.
34-43) He spent approximately four hours per day in the mne

pits where dust [imted visibility totwenty to fifty feet. Id.
He was al so required to periodically carry machi ne parts rangi ng
in weight from seventy-five to one hundred fifty pounds. | d.

M. Stalcup was exposed to significant amunts of dust
t hr oughout hi s enpl oynent.

MVEDI CAL EVI DENCE

X-ray reports

Date of Date of Physician/

Exhibit X-ray Reading Qualifications Inter pretation
EX 41 05-18-99  04-14-00  Repsher / B Negative

EX 40 05-18-99  04-05-00 Castle/ B Completely Negative
EX 39 05-18-99  01-03-00  Shipley / BCR, B Negative

EX 38 05-18-99  12-31-99 Meyer/B Negative

EX 37 05-18-99 12-21-99 Perme/ BCR, B Negative

EX 36 05-18-99  12-13-99  Spitz/ BCR, B Negative

EX 35 05-18-99 12-10-99 Wiot / BCR, B Negative

CX 05 05-18-99  11-03-99  Cappiello/ BCRY2 12

CX 03 05-18-99  10-29-99  Aycoth/B vl

CX 07 05-18-99  10-27-99  Miller / BCR, B 1

CX 06 05-18-99  10-25-99  Ahmed/BCR, B vl

CX 04 05-18-99  10-22-99  Pathak / B vl

CX 01 05-18-99  07-09-99  Cohen/B 10

EX 19 12-22-98  07-18-99 Meyer / B Negative

EX 18 12-22-98  04-30-99  Shipley / BCR, B Negative

EX 17 12-22-98 04-13-99 Perme/ BCR, B Negative

EX 16 12-22-98 04-04-99 Spitz / BCR, B Negative

EX 15 12-22-98  03-29-99  Wiot/ BCR, B Negative



Date of Date of Physician/
Exhibit X-ray Reading Qualifications
EX 01 12-22-98 12-22-98 Bosanko / unknown
EX 29 05-05-98  09-21-99  Perme/BCR, B
EX 20 05-05-98  04-20-99 Meyer/B
EX 21 05-05-98  03-19-99  shipley / BCR, B
EX 03 05-05-98  01-26-99  Spitz/ BCR, B
EX 02 05-05-98  12-28-98  Wiot/BCR, B
DX 13 05-05-98  06-24-98  Kattan/ BCR, B
DX 14 05-05-98 05-20-98 Ahmed / BCR, B
EX 14 11-11-96  05-20-99  Shipley / BCR, B
EX 13 11-11-96  05-04-99  Perme/BCR, B
EX 12 11-11-96 04-16-99 Spitz / BCR, B
EX 11 11-11-96 04-13-99 Wiot / BCR, B
EX 14 09-30-96  05-20-99  Shipley / BCR, B
EX 13 09-30-96  05-04-99  Perme/BCR, B
EX 12 09-30-96  04-16-99  Spitz/ BCR, B
EX 11 09-30-96  04-13-99  Wiot/BCR, B
DX 11 09-30-96  10-07-96  Cappidlo/ BCR, B
EX 14 09-25-95  05-20-99  Shipley / BCR, B
EX 13 09-25-95  05-04-99 Perme/BCR, B
EX 12 09-25-95  04-16-99  Spitz/ BCR, B
EX 11 09-25-95  04-13-99  Wiot/BCR, B
DX 11 09-25-95 10-21-95 Alexander / BCR, B
EX 14 04-28-94  05-20-99  Shipley / BCR, B
EX 13 04-28-94  05-04-99  Perme/BCR, B
EX 12 04-28-94  04-16-99  Spitz/ BCR, B
EX 11 04-28-94 04-13-99 Wiot / BCR, B

Interpretation
Negative
Negative
Negative
Negative
Negative
Negative
Negative
1
Negative
Negative
Negative
Negative
Negative
Negative
Negative
Negative
12
Negative
Negative
Negative
Negative
10
Negative
Negative
Negative

Negative



Date of Date of Physician/

Exhibit X-ray Reading Qualifications Interpretation
DX 11 04-28-94 05-04-94 Pathak / B 11

CT-Scan reports

Date of Date of Physician/
Exhibit CT -Scan Reading Qualifications Inter pretation
EX 19 12-22-98 07-18-99 Meyer /B Negative
EX 18 12-22-98 04-30-99 Shipley / BCR, B Negative
EX 17 12-22-98 04-13-99 Perme/BCR, B Negative
EX 16 12-22-98 04-04-99 Spitz/ BCR, B Negative
EX 01 12-22-98 12-23-98  Zancanaro Mild CWP

"BR" denotes a "B" reader and "BCR' denotes a board-
certified radiol ogist. A "B" reader is a physician who has
denonstrated proficiency in assessing and classifying x-ray
evi dence of pneunoconi osis by successfully conpleting an exam -
nati on conducted by or on behalf of the Departnent of Health and
Human Services (HHS). A board-certified radiologist is a
physician who is certified in radiology or diagnostic
roent genol ogy by the American Board of Radi ol ogy or the Anerican
Ost eopat hi ¢ Associ ation. See 20 C.F.R. 8§ 718.202(a)(ii) (0O
The qualifications of physicians are a matter of public record
at the National Institute of Occupational Safety and Health
reviewing facility at Morgantown, West Virginia.

Pul nbnary Functi on St udi es

Exhibit/ Age/ FEV./
Date Physician Height FEV, EVC MVV  EVC Tracing Comments
S
CX 01 Cohen 63/ 68 2.60 4.11 69 63 Yes
05-18-99
EX 01 Cook 63/ 69 214 3.6 N/A 59 No Good cooperation and
12-22-98 2.58*  4.18* N/A*  62* effort
DX 09 Carandang 62 /69 2.35 3.71 101 63 Yes Excellent; coughing,

05-05-98 COPD



Exhibit/ Age/ FEV ./
Date Physician Height FEV, EVC MVV  EVC Tracing Comments

S
DX 08 61/69 2.65 4.03 108 66 Yes Good; coughing
05-15-97 throughout
DX 07 Combs 58/ 69 3.04 4.16 90 73 Yes Good; coughing
04-28-94 throughout, mild

obstruction
*post - bronchodi |l ator val ues

Arterial Blood Gas Studies

Resting/
Exhibit Date pCO, poO, Exercise

CX 01 05-18-99  41.3 83.1 Resting
36.1 101.3 Exercise
EX 01 12-22-98 48.6 41 Resting
DX 12 05-05-98 41.2 81.1 Resting
40.5 84.3 Exercise
DX 12 04-28-94 42.7 83 Resting

Narrative Medical Evidence

Reynal do Carandang, M D., examned M. Stalcup on My 5,
1998. (DX 10) Based upon his physical exam nation, x-rays,
pul monary function and arterial bl ood gas studies, a twenty-nine
year coal mne history, and a lifelong history of non-snoking,
Dr. Carandang opined that Claimnt suffered from coal workers’
pneunoconi osis. He attributed the disease to “air pollutants”
and opined that M. Stalcup’s noderate inpairnment was due
entirely to pneunoconi osis. Dr. Carandang is Board Certified in
I nt ernal Medi ci ne.
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James R Castle, MD., provided an independent nedical
review dated April 6, 1999. (EX 10) Dr. Castle reviewed x-
rays, pulnmnary function and arterial blood gas studies, CT-
scan, and reviewed other nedical reports. He noted that M.
Stal cup had a thirty year coal mning history and was a
i felong non-snoker. Dr. Castle opined that the x-rays did not
show coal workers’ pneunoconiosis, but that the CT scan showed
definite pneunoconi osis. He diagnosed M. Stalcup wth
bronchi al asthma and noted that there was no radiographically
significant pneunoconiosis. He further opined that M. Stal cup
suffered froma mld to noderate respiratory inpairment due to
t he bronchial asthma, but that he was not totally disabled from
a respiratory standpoint. He submtted a supplenmental report
dat ed Novenmber 4, 1999. (EX 33) Dr. Castle’s conclusion are
the sanme as his previous report.

After reviewing additionally submtted nedical reviews, Dr.
Castl e was deposed on July 12, 2000. (EX 52) He continued to
opi ne that M. Stal cup suffered from bronchial asthma, but not
pneunoconi osis. He further opined that Cl ai mant could perform
his previous coal mne enploynent. Dr. Castle is Board
Certifiedin Internal Medicine with a sub-specialty in Pul nonary
Di sease

Robert A. C. Cohen, M D., physically exam ned M. Stalcup
on July 7, 1999. (CX 01) Dr. Cohen reviewed x-rays, pul nonary
function and arterial blood gas studies, CT-scan, and revi ewed

ot her nedi cal reports. He provided an extensive |ist of jobs
and duties perfornmed by M. Stalcup in a noted thirty-two years
of coal mne enploynment. He also noted that Claimnt was a
i fel ong non-snoker. Dr. Cohen opined that M. Stalcup has a

mld obstructive lung defect due to his exposure to coal dust.
He further opines that Claimant is totally disabled from a
respiratory standpoint, and that the obstructive inpairnment from
pneunoconiosis is a significantly contributing factor to this
total disability. Dr. Cohen provided a supplenental report
dat ed Oct ober 31, 2000, in which his conclusions are the sane as
his previous report. (CX 08) Dr. Cohen is Board Certified in
| nternal Medicine with sub-specialties in Pul nonary Di sease and
Critical Care Medicine.

The record contai ns nunmerous physical exam nations reports
from Daniel Conbs, MD. (DX 11) Dr. Conbs acknow edges a
twenty-seven year coal mne history. The diagnoses contai ned
within these reports are illegible and therefore gives no
wei ght .
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David B. Cook, MD., physically exam ned M. Stalcup on
Decenmber 22, 1998. (EX 01) He noted a thirty-one year coa
m ning history and that Claimant was a |ifelong non-snoker.
Upon revi ewi ng x-rays, and pul nonary function and arterial bl ood
gas studies, Dr. Cook opined that C aimnt suffered from
hypertension and mld asthmatic bronchitis. He further opined
that M. Stal cup had some cardi ovascular limtations, but that
he was not totally disabled. Dr. Cook listed the exertion
|l evels of the jobs Claimnt performed in his |last coal mne
enpl oynment and opined that he could resume such work. Dr. Cook
is Board Certified in Internal Medicine and Pul nonary Di sease.

A. Dahhan, M D., provided a nedical review dated March 29,
1999. Dr. Dahhan reviewed x-rays, pulnonary function and
arterial blood gas studies, CT reports, and nedical reports. He
noted a thirty-two year coal mne enploynment, and that M.
Stal cup was a life | ong non-snoker. He opined that M. Stal cup
did not have pneunoconiosis, but that he did suffer a mld
obstructive defect.

Dr. Dahhan provided a supplenental nedical review dated

Oct ober 19, 1999. (EX 32) He reviewed x-rays, pulnonary
function and arterial blood gas studies, CT reports, and other
i ndependent nmedi cal reviews. Based upon this information, he

continued to opine that M. Stalcup did not have coal workers’
pneunoconiosis, but that he did have a mld reversible
obstructive defect. Dr. Dahhan is Board Certified in Internal
Medi ci ne and Pul nonary Medi ci ne.

Steven M Koenig, MD., provided a nedical review dated
February 19, 2000. (CX 02) Dr. Koenig reviewed x-rays,
pul monary function and arterial blood gas studies, CT-scan, and
ot her nedical reports. He noted a coal mne enploynent of
thirty-two years, listing the jobs and duties performed by
Claimant, and a |ifelong non-snoking history. Dr. Koenig opined
that M. Stalcup did not have radiographically significant
pneunoconi osi s, but that based upon his functional inpairnment he
had a coal dust induced obstructive defect. He stated that coal
dust is the only tenable cause of the inpairment, because M.
St al cup never snoked and no other occupational exposure could
account for the inpairnment. He went on to opine that Claimnt
was totally disabled fromhis previous enpl oyment based upon his
i npai rment and the exertional requirenents of his previous job.
Dr. Koenig is Board Certified in Internal Medicine, Pulnonary
Di sease, and Critical Care Medicine.
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Lawrence Repsher, MD., provided an independent nedical
review dated March 30, 1999. (EX 08) Dr. Repsher reviewed Xx-
rays, pulnmonary function and arterial blood gas studies, and
ot her medical reports. He noted a thirty-one year coal mning
hi story with a detailed job listing and an insignificant snoking
hi story involving “sonme pipe and cigar.” Dr. Repsher opined
t hat M. Stalcup could have possible coal wor ker s’
pneunoconi osi s, but that the pneunpconi osis caused no i npai r ment
what soever. He further opined that Claimnt suffered fromsone
i mpai rment, but that it was a pure variable obstructive defect
due to bronchial asthma, and that the inpairnment did not render
him totally disabled. Dr. Repsher provided a supplenental
report which was consistent with his previous report.

After a review of newy submtted evidence, Dr. Repsher was
deposed on May 3, 2000. (EX 48) He stated that M. Stal cup had
hi storically given poor effort on pulnonary function tests. He
al so noted that based upon his know edge of Claimant’ s | ast coal
m ne enploynent, the exertion required in his job was only
occasionally high. Dr. Repsher admtted that he had not seen
the CT scan, but that it was possible that he had sub-
radi ographi c pneunoconi osis. He also opined that M. Stal cup’s
i npai rment was purely obstructive, and that coal dust cannot
cause obstruction wi thout significant restrictive defects. He
further opined that M. Stalcup’s obesity contributed to his
obstructive defect. Dr. Repsher is Board Certified in Internal
Medi ci ne, Pul nonary Di sease, and Critical Care Medicine.

Peter G Tuteur, MD., provided an independent nedical
review dated April 1, 1999. (EX 09) Dr. Tuteur noted a thirty
year coal mning history and that M. Stalcup was a lifelong
non- snoker. He reviewed x-rays, pul nonary function and arteri al
bl ood gas studies, CT-scan, and nedical reports. He di agnoses
Claimant with hypertension, a hiatus hernia, and “possible”
radi ographically significant pneunoconi osis. He opines that M.
Stalcup has a mld inmpairment, but that he is not disabled from
his previous coal m ne enploynent.

I n a suppl enental review dated Oct ober 18, 1999, he changes
hi s opi nion based upon newly revi ewed evidence, diagnosing M.
Stalcup with hypertension, and opining that he has no
clinically, physiologically, or radiographically significant
pneunoconi osis. (EX 31) He further opined that Clai mant has no
i npai rnment from coal mne enploynent. He does di agnose an
i mpai rment based upon hypertension, but opines that the
i mpai rment has not been established as total or permanent.
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Dr. Tuteur was deposed on May 9, 2000. (DX 50) Based upon
a review of the newy submtted evidence, Dr. Tuteur again
di agnoses M. Stalcup with a hiatus hernia and hypertensi on, but
not clinically, physiologically, or radi ographically significant
pneunoconi osis. On deposition he also diagnosed Clai mant with
gastro-esophageal reflux di sease. He opined that M. Stalcup is
not totally disabled froma respiratory standpoint, but that he
is totally disabled due to hypertension. Dr. Tuteur is Board
Certified in Internal Medicine and Pul nonary Di sease.

DI SCUSSI ON_AND APPLI CABLE LAW

Because Claimant filed his application for benefits after
March 31, 1980, this claim shall be adjudicated under the
regulations at 20 C.F. R Part 718. To establish entitlenment to
benefits under this part of the regulations, a claimnt nust
prove by a preponderance of the evidence that he has
pneunoconi osis, that his pneunoconiosis arose from coal m ne
enpl oynment, that he is totally disabled, and that his total
disability is due to pneunpconiosis. 20 C.F.R 8725.202(d); See
Anderson v. Valley Canp of Utah, Inc., 12 BLR 1-111, 1-112
(1989). In Director, ONCP v. G eenwich Collieries, et al., 114
S. Ct. 2251 (1994), the U. S. Suprene Court stated that where the
evi dence i s equal |y probative, the clai mnt necessarily fails to
satisfy his burden of proving the exi stence of pneunoconi osi s by
a preponderance of the evidence.

Pneunoconi 0si s

Under the Act, “‘pneunpconiosis’ means a chronic dust
di sease of the lung and its sequel ae, including respiratory and
pul monary i npairnments, arising out of coal m ne enploynent.” 30
U S.C. 8 902(b). Section 718.202(a) provides four nethods for
determ ning the existence of pneunpconiosis. Under Section
718.202(a)(1), a finding of pneunoconi osis may be based upon x-
ray evidence. In evaluating the x-ray evidence, | assign
hei ght ened weight to interpretations of physicians who qualify
as either a board-certified radiologist or “B” reader. See

Di xon v. North Canp Coal Co., 8 BLR 1-344, 1-345 (1985). I
assign greatest weight to interpretations of physicians wth
both of these qualifications. See Wodward v. Director, ONCP
991 F.2d 314, 316 n.4 (6th Cir. 1993); Sheckler v. Clinchfield
Coal Co., 7 BLR 1-128, 1-131 (1984).
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The evi dence of record contains forty-five interpretations
of seven chest x-rays. Of these interpretations, thirty-five
were negative for pneunoconiosis while ten were positive. Of
the ten positive interpretations, six were nade by dually
qualified physi ci ans. o t he thirty-five negati ve
interpretations, twenty-eight were nmade by dually qualified
physicians. Wth respect to the April 28, 1994, Novenber 11
1996, and Decenber 22, 1998 x-rays, all dually qualified
physi ci ans found those x-rays negative. Wth respect to the
Sept enber 25, 1995, Septenber 30, 1996, and May 5, 1998, only
one dually qualified physician found each one of these to
represent a positive finding, while at |east four other dually
qualified physicians found these to be negative. Wth respect
to the May 18, 1999 x-ray, four dually qualified physicians
found this x-ray to be negative, while three! found it to be

positive. There is no evidence contained in the curriculum
vitae of any of these physicians which would entitle themto
greater or dimnished weight. It is Claimant’s burden to show

by a preponderance of the evidence that he has pneunopconi osis.

Greenwich Collieries, supra. There are nore negative readings
of the x-rays by dually qualified physicians, preventing a
denonstrati on of radi ographi c pneunoconi osis by a preponderance
of the evidence. Accordingly, |I find that the x-ray evidence
fails to support a finding of pneunobconi osis.

Under Section 718.202(a)(2), a claimant my establish
pneunoconi osis through biopsy evidence. This section is
i napplicable to this claimbecause the record contains no such
evi dence.

Under Section 718.202(a)(3), a claimant may prove the
exi stence of pneunpconiosis if one of the presunptions at
Sections 718.304 to 718.306 applies. Section 718.304 requires
X-ray, bi opsy, or equi val ent evi dence  of conpli cat ed
pneunoconi osis. Because the record contains no such evidence,
this presunption is unavailable. The presunptions at Sections
718. 305 and 718. 306 are inapplicable because they only apply to
claims that were filed before January 1, 1982, and June 30,
1982, respectively. Because none of the above presunptions
apply tothis claim Cl ai mant has not established pneunoconi osi s
pursuant to Section 718.202(a)(3).

lpors Aycoth and Pathak’ s credentials indicate that they are “Members’ of the American College of
Radiology, but not that they are Board Certified in Radiology.
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Section 718.202(a)(4) provides that aclai mant may est abl i sh
the presence of pneunoconiosis through a reasoned nedical
opi ni on. Al t hough the x-ray evidence does not establish
pneunoconi osi s, a physician’s reasoned opi ni on neverthel ess nay
support the presence of the disease if it is explained by
adequate rati onal e besides a positive x-ray interpretation. See
Trunmbo v. Reading Anthracite Co., 17 BLR 1-85, 1-89 (1993);
Taylor v. Director, OANCP, 1-22, 1-24 (1986).

Dr . Car andang’ s opi ni on di agnoses coal wor ker s’
pneunoconi osis due to air pollutants. While his report
i ndi cates that he considered x-rays and pul nonary function and
bl ood gas studies, the report does not state howthe findings in
these studies affected his diagnosis. A report is properly
di scredited where the physician does not explain how underl ying
docunment ati on supports his or her diagnosis. Duke v. Director,
ONCP, 6 B.L.R 1-673 (1983). Accordingly, | assign | ess weight
to Dr. Carandang’s opinion with regards to the issue of
pneunoconi 0Si S.

Dr. Koenig diagnoses M. Stalcup with coal workers’
pneunoconi osi s, stating that coal dust is the only tenabl e cause
of his obstructive defect since he did not snoke, and no other
occupati onal exposure can account for his inmpairment. He relies
on a finding of obstructive defect alone to diagnose
pneunoconi osi s, and concedes that the radiographic evidence is
negative for pneunoconi osis. He does not address the possible
causes of the defect diagnosed by the other physicians. A
"reasoned” opinion is one in which the judge finds the
underlying docunentation and data adequate to support the
physi cian's conclusions. Fields v. Island Creek Coal Co., 10
B.L.R 1-19 (1987). I ndeed, whether a nedical report is
sufficiently documented and reasoned is for the judge as the
finder-of-fact to decide. Clark v. Karst-Robbins Coal Co., 12
B.L.R 1-149 (1989)(en banc). Dr. Koenig does not point to any

aut hority to denonstrate t hat , asi de from snoking,
pneunoconi osi s, or any other occupational disease, is the only
cause of obstructive inpairnments. | find this opinion to be

i nadequately reasoned and entitled to | ess wei ght.

Dr . Repsher opi nes t hat Cl ai mant has “possi bl e”
subr adi ographi ¢ pneunoconi osis. An opinion may be given |ess
weight if it is equivocal or vague. Giffith v. Director, OACP
49 F. 3d 184 (6th Cir. 1995). Therefore, | assign Dr. Repsher’s
opi nion finding “possible” pneunobconiosis | ess weight.
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Dr. Tuteur found that M. Stal cup did not have clinically,
radi ographically, or physiologically significant coal workers’
pneunoconi 0Si S. In Mooney v. Peabody Coal Co., BRB 93-1507
B.L.A. (Oct. 30, 1996) the Benefits Review Board deferred to the
adm ni strative |law judge s reasonable interpretation that “Dr.
Tuteur’s diagnosis  of no ‘significant’ coal wor ker’ s
pneunoconi osis, was a finding of ‘insignificant’ coal worker’s
pneunoconi osi s, which was a positive finding of pneunpbconiosis
under section 718.202(a)(4)." I find this diagnosis to be a
positive finding for coal worker’s pneunoconiosis. In finding
i nsignificant pneunoconiosis, Dr. Tuteur reviewed the objective
medi cal data and considered Claimnt’s enploynent and soci al
hi stori es. I find his opinion to be well docunmented and
reasoned. See, Fields, supra.

Dr. Cohen opines in a well docunmented and reasoned opi ni on
that M. Stal cup has pneunoconiosis. Drs. Cook and Dahhan, in
equal ly well docunented and reasoned opinions, opine that
Cl ai mant does not have the disease.

In weighing the evidence, | am faced with Drs. Castle
Cohen, and Tuteur’s opi ni ons t hat \Y/ g St al cup has
pneunmoconi osis, and Drs. Cook and Dahhan’s opinions to the
contrary. Dr. Cohen is Board Certified in Internal Medicine
with two sub-specialties, Pulnmnary Disease and Critical Care
Medi cine, entitling him to substantial weight. Drs. Cook,
Dahhan, and Tuteur are Board Certified in Internal nedicine with
one sub-specialty, Pulnmonary D sease. Based upon the superior
credentials of Dr. Cohen and the bolstering opinions of Drs.
Tuteur and Castle, together with the | ess significant opinions
of Drs. Carandang, Koenig, and Repsher, | find that M. Stal cup
has denonstrated by a preponderance of the evidence that he does
have coal workers’ pneunopconi osis.

Causati on of Pneunpconi osi s

Once pneunoconi osi s has been established, the burden i s upon
the Claimnt to denonstrate by a preponderance of the evidence
t hat the pneunoconi osis arose out of M. Stalcup’s coal mne
enmpl oyment. 20 C.F.R 8 718.203(b) provides:

If a mner who is suffering or has suffered from
pneunoconi osis was enployed for ten years or nore in
one or nore coal mnes, there shall be a rebuttable
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presunption that the pneunopconi osis arose out of such
enpl oynent .

| have found that M. Stalcup was a coal nminer for thirty
years, and that he had pneunpbconiosis. Claimant is entitled to
the presunption that M. Stal cup’s pneunopconi osis arose out of
his enploynent in the coal m nes. No physician opining as to
t he presence of pneunpbconiosis offers an alternative cause to
rebut this presunption. See, Smth v. Director, OANCP, 12 BLR 1-
156 (1989). Therefore, |I find that M. Stal cup’s pneunoconi 0Si s
arose fromhis coal m ne enpl oynent.

Total Disability

A miner is considered totally disabled when his pul nonary
or respiratory condition prevents himfrom perform ng his usua
coal mne work or conparable work. 20 CF.R 8§ 718.204(b).
Non-respiratory and non-pul nonary i npai rnments have no bearing on
a finding of total disability. See, Beatty v. Danri Corp., 16
BLR 1-11, 1-15 (1991). Section 718.204(b) provides severa
criteria for establishing total disability. Under this section,
| first nust evaluate the evidence under each subsection and
t hen wei gh all of the probative evidence together, both |like and
unli ke, to determ ne whether Claimnt has established tota
respiratory disability. Shedlock v. Bethlehem Mnes Corp., 9
BLR 1-195, 1-198 (1987).

Under Sections 718.204(b)(2)(i) and (ii), total disability
may be established with qualifying pul nonary functi on studies or
arterial blood gas studies. A "qualifying"” pulnonary function
study yields FEV, values that are equal to or less than the
applicable table values found in Appendix B of Part 718. I'n
addition to the qualifying FEV, values, the Claimnt nust also
produce values that are equal to or less than the applicable
tabl e values for FVC or MWV, or a FEV,/FVC ratio of |ess than
fifty-five percent. See 20 C.F.R 8§ 718.204(b)(2)(i), (ii).
M. Stalcup failed to produce a study with a qualifying FEV,, and
therefore did not produce a qualifying study. A qualifying
arterial blood gas study yields values that are equal to or |ess
than the applicable table values found in Appendix C of Part
718. M. Stalcup also failed to produce a qualifying arteri al
bl ood gas st udy.

Section 718.204(b)(2)(iii) provides that a claimnt my
prove total disability through evidence establishing cor
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pul ronale with right-sided congestive heart failure. Thi s
section is inapplicable to this claim because the record
contains no such evidence.

Under Section 718.204(b)(2)(iv), total disability my be
established i f a physician exercising reasoned nmedi cal judgnment,
based on nedically acceptable clinical and | aboratory di agnostic
t echni ques, concludes that a respiratory or pul nonary i npairment
prevents the mner fromengaging in his usual coal m ne work or
conpar abl e and gai nful work

Dr. Carandang opined that M. Stalcup had nmoderate
i npai r ment to his pulnonary function. He attributes the
i mpai rment to pneunoconiosis. Dr. Carandang does not discuss
M. Stalcup’s | ast coal m ne enploynent, nor does he di scuss the
exertion required to performhis |ast coal m ne enploynent. His
finding of noderate inpairment wthout a know edge and
di scussion of his job requirenments is vague, and, therefore
entitled to | ess wei ght. Parsons v. Black Diamond Coal Co., 7
B.L.R 1-236 (1984).

Dr. Castle opined that M. Stalcup is not totally disabled
froma respiratory standpoint. He admtted on deposition that
he was unfamliar with the job requirenments of M. Stalcup’'s
| ast coal m ne enmploynment. (Tr. 41-45) A "docunented"” opinion
is one that sets forth the clinical findings, observations,
facts, and other data upon which the physician based the
di agnosi s. Fi el ds, supra. Dr. Castle denonstrated a | ack of
famliarity with the facts regarding M. Stal cup’s enploynent.
Therefore, his opinion is not well docunented on this issue, and
is entitled to | ess wei ght.

Dr. Repsher opined that Claimnt was not totally disabled
due to coal dust exposure. He stated that coal dust exposure
cannot cause an obstructive inpairnment wthout a significant

restrictive inpairnment. This is contrary to 20 CF.R 8
718.201(a)(2) defining pneunoconiosis as obstructive or
restrictive. An opinion contrary to the Act is properly
entitled to less weight. Wtherill v. Green Construction Co.,

5 B.L.R 1-248, 1-252 (1982).

Dr. Tuteur opined in his first medical review that M.
Stalcup had only a mld inpairnent. After reviewing nore
evi dence, he opined in his second review that M. Stal cup was
di sabled, but that totality and permanency had not been
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established. After a full review of the nedical evidence, Dr.
Tuteur opined in his deposition that Claimant was totally
di sabl ed as a whol e person, but that he was not totally disabled
from a pul nronary standpoint. | find his docunmentation and
reasoning to be adequate, as well as his explanation of the
changes in his opinions. See, Fields, supra.

I n well docunented and reasoned opi ni ons on this issue, Drs.
Cohen and Koenig opine that Claimant is totally disabl ed. I n
equally well documented and reasoned opinions, Drs. Cook,
Dahhan, and Tuteur opine that Clainmant is not totally disabled
from a pul nonary standpoint. Drs. Cohen and Koenig are Board
Certified in Internal Medicine with dual sub-specialties in
Pul nonary Di sease and Critical Care Medicine. Based upon these
credentials | give their opinions greater weight. Furthernore,
Drs. Cohen and Cook physically exam ned M. Stalcup, entitling
their opinions to additional weight. Bogan v. Consolidation
Coal Co., 6 B.L.R 1-1000 (1984).

Based upon the credentials and the exam ning physician

status of Dr. Cohen, bolstered by the well docunented and
reasoned opinion of Dr. Koenig with respect to this issue, |
find his opinion to be entitled to the nost weight. Therefore,

| find that the weight of the nedical opinions supports a
finding of total disability.

I n wei ghing the evidence together, | am faced with non-
qual i fying pul nonary function studies and arterial blood gas
studies, but nedical opinions supportive of a finding of
disability. | accord nore weight to the narrative findings in
t he nmedical opinions and therefore find that M. Stal cup has
denonstrated, by a preponderance of the evidence, that he is
totally disabl ed.

Total Disability due to Pneunbconi 0Si s

Upon denponstrating that he is totally disabled, C aimnt
must establish that his total disability is due at |east in part
to pneunoconi osis. Peabody Coal Co. v. Hill, 123 F.3d 412, 21
BLR 2-192 (6th Cir. 1997); Youghiogheny & Chio Coal Co. v.
McAngues, 996 F.2d 130, 17 BLR 2-146 (6th Cir. 1993), cert.
denied, 114 S.Ct. 683 (1994); Adans v. Director, OACP, 886 F.2d
818, 13 BLR 2-52 (6th Cir. 1989). 20 C.F. R 8718.204(c) (1)
provides that a mner is totally disabled due to pneunpconi osi s
wher e pneunoconi osis, as defined in 8718.201, is a substantially
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contributing cause of the mner’s total disability. The Seventh
Circuit holds that pneunoconi osis nust be a "sinple contributing
cause" of the mner's total disability (pneunoconiosis mnust be
a necessary, but need not be a sufficient, cause of mner's
total disability). Hawkins v. Director, OANCP, 907 F.2d 697, 707
(7th Cir. 1990); Shelton v. Director, OWP, 899 F.2d 690, 693
(7th Cir. 1990).

Drs. Castle, Cook, and Dahhan opined that M. Stalcup did
not have pneunobconi 0Si s. Opi nions regarding the etiology of
disability from physicians who did not diagnose pneunoconi 0Ssi s
may be accorded |ess probative weight. Peabody Coal Co. .
Shonk, 906 F.2d 264 (7t" Cir. 1990). Accordingly, | give these
physicians |ess weight on the issue of causation of total
di sability.

Dr. Carandang opines that M. Stalcup’s disability is due
entirely to pneunoconiosis. As noted above, however, his
opi nion | acks docunentati on and reasoning, entitling it to |less
weight. Dr. Castle’ s opinion is also inadequately reasoned as
he has denonstrated a lack of famliarity with M. Stalcup’s
enpl oynent requirenents and history, as noted above.

Dr. Koenig diagnoses Claimnt w th pneunoconi osis. Hi s
di agnosis i s based upon a | ack of snoking history and no other
occupati onal explanation for his pul nonary i npairnment. Since he
does not address ot her causes of obstructive defects, | find his
opinion with regards to the causation of disability to be
entitled to | ess weight. As noted above, Dr. Repsher’s opinion
is also entitled to |l ess weight, in that his opinion regarding
the presence of an obstructive defect in the absence of a
restrictive defect is contrary to the regul ations.

I n weighing the evidence regarding the etiology of tota

di sability, I am faced wth Dr. Cohen, opi ni ng that
pneunoconiosis was a significantly contributing factor in
Claimant’ s disability. | am also faced with Dr. Tuteur’s

opi ni on that pneunoconiosis did not significantly contribute to
his total disability. Dr. Cohen is Board Certified in Internal
Medi cine with a sub-specialty in Pulnmonary Di sease, as is Dr.

Tuteur. Dr. Cohen, however has the added credential of a sub-
specialty in Critical Care Medicine, and physically exam ned M.
St al cup. Based upon these qualifications |I give Dr. Cohen’'s

opinion nore weight with regards to the etiology of total
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disability. Therefore, |I find M. Stalcup totally disabl ed due
t o pneunoconi osi s.

ENTI TLEMENT

In the case of a mner who is totally disabled due to
pneunoconi osi s, benefits commence with the nonth of the onset of
total disability. Where the evidence does not establish the
mont h of the onset of total disability, benefits begin with the
month during which the Claimant filed his application for
benefits. Lykins v. Director, OACP, 12 BLR 1-181 (1989). Based
upon ny review of the record and the |limted evidence provided,
| cannot determne the nmonth that Claimnt became totally
di sabl ed due to pneunpconi osis. Consequently, M. Stal cup shall
receive benefits comencing March 1998, the nonth during which
this claimwas filed.

ORDER

The Enpl oyer, Peabody Coal Conpany, is HEREBY ORDERED to
pay:

1. To the Claimant, all benefits to which the
m ner was entitled under the Act comrencing
March 1, 1998;

2. To the Claimant, all nmedical and hospitaliza-
tion benefits to which the mner was entitled
commenci ng March 1, 1998; and

3. To the Secretary of Labor, reinmoursenent for
any paynment the Secretary has nmade to the
Clai mant under the Act and to deduct such
anopunts, as appropriate, from the amount the
Empl oyer is Ordered to pay under paragraphs 1
and 2 above.

Rudol f L. Jansen
Adm ni strative Law Judge

NOTI CE OF APPEAL RI GHTS: Pursuant to 20 C.F.R 8§ 725.481, any
party dissatisfied with this Decision and Order may appeal it to
the Benefits Review Board within thirty (30) days fromthe date
of this Decision by filing a Notice of Appeal with the Benefits
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Revi ew Board at P. O Box 37601, Washington D.C. 20013-7601. A
copy of this Notice of Appeal also nust be served on Donald S.
Shire, Associate Solicitor for Black Lung Benefits, 200
Constitution Avenue, N.W, RoomN-2117, Washington, D.C. 20210.



